
 
 
 
 
 
 
 
 
You may find this leaflet useful if: 
 

1. You are or have been a Council Tenant under a “secure” tenancy or a 
permanent tenant of a Housing Association; and 
 

2. A Court Order has been made requiring you to give up possession 
whether without any condition or with conditions (such as payment of 
rent arrears or keeping the terms of the tenancy). 

 
 
 
 
 
 
 
 
 
 
 
This leaflet is produced by: 
Isle of Wight Law Centre 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Tolerated Trespass 
– the End 
 

If you have any further questions after reading this 
leaflet please use our free telephone advice line: 
 

01983 524715 
 
(Mondays to Fridays 9.00 to 16.00) 
 



Good News (for once) 
 
The government is bringing in new laws that help Council tenants and housing 
association tenants. From 6th April 2009 they will no longer be treated as 
“tolerated trespassers” after a Court order for possession is made. They will 
remain tenants and have all the rights of tenants until bailiffs actually evict 
them. 
 

The Cause of the Problem 
 
In 1996 the House of Lords ruled that secure (council) tenants who stayed on 
in their homes after the date named in a Court order lost their status as 
tenants. They became trespassers – known as “tolerated trespassers”. 
 
An brief explanation of the law appears at the end of this leaflet. 
 
The House of Lords’ decision had many unintended side effects. 
 

The side effects 
 
Tolerated trespassers could not claim their rights under their tenancy 
agreements – particularly the right to get repairs done. 
 
They could not claim other rights given by parliament – rights to succession; to 
exchange; to compensation for improvements; to provision of information 
about tenancies; to be consulted about housing management; the right to buy; 
to vote on housing transfers. 
 
The decision meant that people who had long since paid off all their arrears 
could not be treated as tenants without first going back to Court to ask for the 
original possession order to be set aside. In some cases the courts decided 
that their tenancies could never be reinstated even though they had paid all 
their rent arrears and costs. 
 

Assured Tenants 
 
The decision applied only to secure (council) tenants, but it was thought also 
to apply assured (housing association) tenants too. It caused chaos for many 
of them. In a recent decision (late 2008) the House of Lords acknowledged 
this and decided that assured tenants cannot become tolerated trespassers. 
They remain tenants until actually evicted. 
 
 
 
 



What Changes will be made?  
 
The Housing and Regeneration Act 2008 is intended to put an end to the 
problem once and for all. From 6th April 2009 it is made clear that landlords 
can only end both secure and assured tenancies by executing a court order 
(i.e. evicting the tenant through the bailiffs). 
 
On that day people who have already become tolerated trespassers will once 
more become tenants if three conditions apply. These conditions are: (1) that 
the tenant has at all times occupied the premises as his/her only or principle 
home; (2) that the landlord still has the right to let the premises; and (3) that 
no new tenancy has been created by agreement between the landlord and 
tenant. The new tenancy will be on the terms that would have applied if the 
tenancy had not been ended. The original and new tenancy will be treated as 
continuous (i.e. covering the “break” period) for the purposes of the right to 
buy and succession. The courts can, but are not required to, treat the two 
tenancies as continuous in claims for breach of the terms of the tenancy (for 
example: disrepair). Note that the new laws are much more complicated than 
this description. If you are not clear about your rights you should take advice. 
The government has still not decided how to deal with cases where there has 
been a change of landlord between the time of the order and 6th April 2009. 
 

Important 
 
The new law will not itself put a stop on a possession order 
 
If you have a possession order against you and it is on conditions (e.g. 
payment of rent arrears or not to make a noise) you must still keep the 
conditions. If you do not do so you may be evicted. 
 
Similarly if you have an outright (unconditional) possession order against you 
and your landlord has let you stay on conditions you must keep to the 
conditions. If you do not do so you may be evicted. 
 
If you are threatened with eviction take advice early. You may be able to keep 
your home. 
 

What you need to do 
 
If you are about to lose your home you should immediately take advice to see 
what you can do. 
 
If you are not in danger of losing your home and you are in no hurry to 
exercise one of the rights mentioned in “The side effects” above there is 
nothing that you need to do. 



If you wish to exercise any of the rights affected before 6th April 2009 you need 
to take advice. It is sometimes possible for the court to set aside or rescind or 
vary a possession order. 
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 Legal Explanation 

Under the old “common” law a periodic (weekly, monthly etc.) tenancy can be 
brought to an end by a notice to quit. Rules govern the length of the notice 
and the date when it must expire, but, once the notice expires, the tenancy 
ends. If the tenant stays in the property, he/she becomes a trespasser. 
He/she is liable to pay money to the landlord equal to the rent so long as 
he/she keeps the property. 
 
The law on secure (Council) tenancies, in the Housing Act 1985, states that a 
tenancy ends, not when any notice expires, but on the date when the tenant 
is to give up possession under a court order. The words of the law on 
assured (housing association for the most part) tenancies, in the Housing Act 
1988, are different, but the processes for eviction are similar. 
 
Until 1996 it was commonly thought that, so long as they actually managed 
to stay on in their homes, secure and assured tenants kept their rights as 
tenants until their actual eviction. That year, in an appeal by Brent Council, 
the House of Lords created confusion for the next twelve years. An order had 
been made that one of Brent’s tenants give up possession on a named day 
without conditions. The Council let the tenant stay on condition that she paid 
off her rent arrears. She did not manage this and was evicted. She claimed 
that the agreement to let her stay was a new tenancy. She asked to be 
reinstated. The Lords decided that she was not a tenant but a “tolerated 
trespasser”. 


